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Plaintiffs are former employees of defendant Great Lakes Higher Education
Corporation (“Great Lakes’), a non-profit corporation that guarantees and services
student loans. Plaintiffs are suing under ERISA, 29 U.S.C. § 1132(a)(1)(B), to recover
benefits they claim are owed to them under Great Lakes severance benefit plan. This

matter is now before the Court on the parties’ cross motions for summary judgment.
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BACKGROUND

Between 1991 and 1997, Great Lakes operated an office in St. Paul, Minnesota,
with two or three employees who concentrated on marketing. In April 1997, Great Lakes
merged with Northstar Guarantee (“Northstar”). Upon this merger, Great Lakes took
over Northstar’s St. Paul office, and began performing additional activities in Minnesota
including loan processing, customer service, marketing, and technical support. All of
these functions were previously performed by Northstar out of the same location.

Plaintiffs were hired between May 1997 and August 1998 to work as computer
programmers a Great Lakes St. Paul office (the former Northstar office). All five
plaintiffs were fired on February 15, 2000. While plaintiffs were employed by Great
Lakes, the company had in effect a Severance Security Plan (“Great Lakes Plan” or
“Plan”). Among other provisions, the Plan provides that employees hired at a “new
business location” within the first 24 months of that location’s operation are entitled to
one week’s pay for each full month of service. Harril Dec. Ex. 1. The Plan aso provides
that “[n]othing in this document is intended to . . . restrict the Corporation’s right to
initiate atermination of employment and interpret the provisions of this Plan.” 1d.

On February 14, 2000, the day before plaintiffs’ official termination, each received
a letter explaining the ®verance benefits available under the Plan, and calculating the
benefits that the particular employee would receive. The letter also included a release
agreement, which employees were required to sign in order to receive severance benefits.

The agreement released al claims against Great Lakes, and explained that any benefits



under the Plan were consideration for employees signing the release. Each plaintiff
signed the release and received benefits as provided in the February 14 letters. Four of
the plaintiffs requested benefits under the “new business location” provision of the Plan.
Great Lakes denied these requests, explaining that the St. Paul office was not a “new
business location” as that term is used in the Plan. Plaintiffs disagreed, and sued to
recover benefitsthey claim are owed to them under the Plan.

Plaintiffs argue that Great Lakes St. Paul office is a “new business location”
because upon the merger with Northstar in April 1997, Great Lakes began activities that
it had never previously conducted in Minnesota. Because they were hired within 24
months of this date, plaintiffs claim they are entitled to the extra week’s pay for each
month of service under the Plan.

Great Lakes argues that “new business location” does not include offices where
Great Lakes simply assumed the operations of a previous company, such as Northstar’s
St. Paul office. Great Lakes further contends that St. Paul is not a new business location
because it had marketing employees operating in St. Paul since 1991. Great Lakes notes
that plaintiffs have already received everything specified in the February 14 letter, and
argues that plaintiffs released Great Lakes from any further claims they may have had
under the Plan. Plaintiffs claim they are not challenging the release agreement, but assert
that they have not received their full consideration for signing the release — namely, the

one week’ s pay per month for employees of “new business centers.”



ANALYSS
The cross-motions for summary judgment present four issues. (1) whether the
Court should review Great Lakes interpretation of the Plan under an “abuse-of-
discretion” standard or a de novo standard; (2) whether Great Lakes interpretation of
“new business location” is reasonable; (3) whether the waiver agreement signed by
plaintiffs bars their claims; and (4) whether Great Lakes modified the Plan by its letter of

February 14, 2000.

l. Summary Judgment Standard of Review

The moving party bears the burden of bringing forward sufficient evidence to
establish that there are no genuine issues of material fact and that the movant is entitled to
judgment as a matter of law. Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). The
nonmoving party is entitled to the benefit of al reasonable inferences to be drawn from
the underlying facts in the record. Vette Co. v. Aetna Casualty & Surety Co., 612 F.2d
1076 (8™ Cir. 1980). However, the nonmoving party may not merely rest upon
alegations or denials in its pleadings, but it must set forth specific facts by affidavits or
otherwise showing that there is a genuine issue for trial. Burst v. Adolph Coors Co., 650

F.2d 930, 932 (8" Cir. 1981).

[l. ERISA Standard of Review
There are no disputed material facts in this case; the key question is how to

interpret the term “new business location” as it is used in the Great Lakes Plan. The



Court must first determine whether to review Great Lakes interpretation of the Plan
under a deferential “abuse of discretion” standard or under the more rigorous de novo
standard. See Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 112-13 (1989).

The U.S. Supreme Court has held that “a denia of benefits challenged under
§ 1132(a)(1)(B) is to be reviewed under a de novo standard unless the benefit plan gives
the administrator . . . discretionary authority to determine eligibility for benefits or to
construe the terms of the plan.” Firestone Tire & Rubber, 489 U.S. a 115. If the plan
confers discretion on the plan administrator, a deferential abuse-of-discretion standard of
review applies’ Boundsv. Bell Atlantic Enterprises Flexible Long-Term Disability Plan,
32 F.3d 337, 339 (8" Cir. 1994). Courts may apply the abuse-of-discretion standard only
if the plan contains “explicit discretion-granting language.” 1d. The Eighth Circuit has
no bright line test for identifying such language, nor has it prescribed model language
that would be acceptable. Cf. Herzberger v. Sandard Ins. Co., 205 F.3d 327, 331 (7"
Cir. 2000) (commending to employers specific “safe harbor” language which, if included
in ERISA plans, will guarantee that plan administrators interpretations receive a

deferential review).? In order to determine whether the Great Lakes Plan “indicates with

! Thisstandard sometimesiscalled the“ arbitrary-or-capricious’ standard. SeeBoundsv.
Bell Atlantic EnterprisesFlexible Long-TermDisability Plan, 32 F.2d 337, 339 (8th Cir.1994).

2 Plaintiffs suggest that because the Great L akes Plan does not contain |anguagelikethat
inHer zberger, the Court may not apply the abuse-of -discretion standard. The Court, however,
need not rely on “magic words” to determine the scope of judicial review. See Herzberger v.
Standard Ins. Co., 205 F.3d 327, 331 (7" Cir. 2000). In Her zber ger, theCourt explained that the

Footnote continued on next page.)



the requisite [of] minimum clarity” that a discretionary determination is intended, the
Court finds it useful to compare the Plan’s language with that from Eighth Circuit cases
that have considered thisissue. |d.

In the following cases, the Eighth Circuit found that ERISA plans contained
explicit discretion-granting language. In Fletcher-Merrit v. Noram Energy Corp., the
court held that a plan gave its administrator discretion by providing that “the plan
administrator has the right and responsibility to interpret the respective plan, to decide all
issues concerning it, and to establish rules and procedures.” 250 F.3d 1174, 1179 (8"
Cir. 2001). In Kennedy v. Georgia-Pacific Corp., the court determined that discretionary
authority was granted to Georgia Pacific through language making it “solely responsible
for the administration and interpretation of [the] Plan.” 31 F.3d 606, 609 (8" Cir. 1994).

In Collins v. Central States, SE. & SW. Areas Health & Welfare Fund, the court applied

(Footnote continued.)
absence of the Seventh Circuit’s“ safe harbor” language does not compel a conclusion that the
administrator has no discretion:

In some casesthe nature of the benefits or the conditionsuponit will make
reasonably clear that the plan administrator isto exercise discretion. In
others the plan will contain language that, while not so clear as [the
Seventh Circuit’s] “safe harbor” proposal, indicateswith therequisite[of]
minimum clarity that a discretionary determination is envisaged.

Id.

Furthermore, in decisionsissued sinceHer zber ger, the Eighth Circuit has not adopted a
bright line test like that of the Seventh Circuit. See, e.g., Fletcher-Merrit v. Noram Energy
Corp., 250 F.3d 1174 (8" Cir. 2001); Walke v. Group Long Term Disability Ins., 256 F.3d 835,
839 (8" Cir. 2001). The Court therefore concludesthat, contrary to plaintiffs’ suggestion, the
Eighth Circuit requiresno specific verbal formulation to trigger the abuse-of-discretion tandard.



the abuse-of-discretion standard when the plan gave trustees power to construe the terms,
decide all controversies regarding payment of claims, and “determine al matters of
eligibility for the payment of claims.” 18 F.3d 556, 559 (8" Cir. 1994). In Brummyv.
Bert Bell NFL Retirement Plan, the court held that plan trustees had discretionary
authority where the plan gave them power to “define and amend the terms of the Plan and
Trust, to construe the Plan and Trust and to reconcile inconsistencies therein.” 995 F.2d
1433, 1437 (8" Cir. 1993). In Finley v. Special Agents Mutual Benefit Ass'n, Inc., the
court held that plan trustees had discretion to define ambiguous provisions where the plan
alowed payment of benefits for deaths resulting “directly from a confrontational
situation . . . as determined by the [plan administrator’s|] Board of Directors.” 957 F.2d
617, 619 (8" Cir. 1992). In Cox v. Mid-America Dairymen, Inc., the court applied a
deferential standard of review where the trust agreement stated: “The Retirement
Committee shall interpret the Plan and shall determine all questions arising in the
administration, interpretation and application of the Plan.” 13 F.3d 272, 274 (8" Cir.
1993). See generally, Lutheran Med. Ctr. v. Contractors, Laborers, Teamsters &
Engineers Health & Welfare Plan, 25 F.3d 616, 620-622 (8th Cir. 1994) (summarizing
Eighth Circuit cases on discretion-granting language).

There are fewer concrete examples of language that has led the Eighth Circuit to
apply the de novo standard of review. In such cases, plan administrators have generally
argued that standard policy language grants them sufficient discretion to trigger

deferentia review. The Eighth Circuit has generally disagreed, holding instead that



provisions which “read like a typical insurance policy . . . do not trigger the deferential
ERISA standard of review.” Ravenscraft v. Hy-Vee Employee Ben. Plan & Trust, 85
F.3d 398, 402 n.2 (8" Cir. 1996). In Brown v. Seitz Foods, Inc. Disability Ben. Plan, the
court held that phrases like “to be considered disabled,” “normally,” “as long as the
definition of total disability is satisfied,” and “due . . . proof of loss” do not necessarily
imply that a plan administrator has sufficient discretion to trigger the abuse-of -discretion
standard. 140 F.3d 1198, 1200 (8" Cir. 1998). In Walke v. Group Long Term Disability
Ins., the plan’s language provided that benefits would be paid if the insured “submits
satisfactory proof of total disability to us.” 256 F.3d 835, 839 (8" Cir. 2001). The Court
held that this was not sufficient to trigger deferential review. Id. In Bounds, the court
determined that a typical insurance policy proof-of-loss provision was not explicit
enough to trigger the deferential abuse-of-discretion standard. 32 F.3d at 339.

In the present case, Great Lakes' Plan provides in relevant part that “[n]othing in
this document is intended to . . . restrict the Corporation’s right to . . . interpret the
provisions of this Plan.” Harril. Dec. Tab 1. Although this language is not as
unequivocal as some cited above, it is far more discretion-granting than the standard
policy terms that trigger de novo review under Eighth Circuit case law. Therefore, this
Court holds that the Plan explicitly grants discretion to Great Lakes, and that the Court
should therefore review Great Lakes interpretation under the abuse-of-discretion

standard.



[11. Great Lakes Interpretation

Under the abuse-of-discretion standard of review, Great Lakes interpretation of
the Plan will be upheld if it is reasonable. Finley, 957 F.2d at 621. The Court examines
five factors to determine whether Great Lakes interpretation of “new business location”
is reasonable: (1) whether the interpretation is consistent with the goals of the Plan;
(2) whether the interpretation renders any language in the Plan meaningless or internaly
inconsistent; 3) whether the interpretation conflicts with the substantive or procedural
requirements of the ERISA statute; 4) whether Great Lakes has interpreted the provisions
at issue here consistently; and 5) whether the interpretation is contrary to the clear
language of the Plan. Hutchins v. Champion Int'l Corp., 110 F.3d 1341, 1344 (8" Cir.
1997; Finley, 957 F.2d at 621.

In applying these factors to the Plan, the Court looks to Great Lakes Human
Resource Guidelines Number 109, which has been submitted by both parties. See Harril
Dec. Ex. 1; Jacobson Aff. Ex. 3. Under the heading “Purpose,” this document states that
the Plan “is designed to continue [the employee’s] salary for a certain period of time
based on [the employee’s] service” when the employee leaves Great Lakes. The Court
finds that Great Lakes interpretation of “new business location” is consistent with the
goals of the plan. Great Lakes interpretation does not affect whether employee salaries
are continued, but only the length of time that severance is paid. Second, the Court has
reviewed the Plan guidelines, and finds that Great Lakes interpretation renders no

language in the Plan meaningless or internally inconsistent. As for the third and fourth



factors, the Court finds no evidence that Great Lakes interpretation conflicts with
ERISA, nor any that Great Lakes has interpreted “new business location” inconsistently.
Finaly, the Court finds that Great Lakes interpretation is not contrary to the clear
language of the plan. In sum, the Court concludes that Great Lakes' interpretation of the
Plan and of the term “new business location” is reasonable, and therefore must stand.
The issues of waiver and modification noted above are therefore moot. Defendant’s

motion for summary judgment will be granted, and plaintiffs’ motions denied.

ORDER

Based on the foregoing, al the records, files, and proceedings herein, IT IS

HEREBY ORDERED that:
1. Defendant’s Motion for Summary Judgment [Docket No. 27] isGRANTED.

2. Plaintiff’s Motion for Summary Judgment [Docket No. 16] isSDENIED.

LET JUDGMENT BE ENTERED ACCORDINGLY.

DATED: March 18, 2002
at Minneapolis, Minnesota.

JOHN R. TUNHEIM
United States District Judge
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